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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 
must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 
tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 
the order. 

 

Department 18 

 
 

    

1. 9:00 AM CASE NUMBER:  MSC19-00377 
CASE NAME:  PAEZ  VS.  CITY OF RICHMOND 
HEARING ON MOTION OPPOSING DISCOVERY FACILITATOR RECOMMENDATION RE 
DOCUMENT REQUEST SET 4 
*TENTATIVE RULING: * 
 

Before the Court is a Motion Opposing a Discovery Facilitator Recommendation and 
Termination Report (the “Motion”) filed by Plaintiff Ricardo Paez (“Plaintiff” or “Paez”). 
The motion is opposed by Defendant City of Richmond (“Defendant” or “City of Richmond”) 
on both substantive and procedural grounds. Because the Court finds that the motion is 
procedurally defective, it need not reach the substantive issues raised in the papers. 

Although described as an “Opposition to the Discovery Facilitator Recommendation,” 
Plaintiff’s Motion is essentially a procedurally defective motion to compel. It lacks both a meet 
and confer declaration as well as a separate statement. (See Code of Civil Procedure (“CCP”) 
§ 2016.040 [meet and confer requirement]; see also California Rule of Court (“CRC”) 3.134.5 
[separate statement requirement].) It is also untimely under Local Rule 3.301(a)(2). Plaintiff is 
not unfamiliar with these requirements, as they have been noted to him in prior orders 
denying previously unsuccessful motions to compel. Notwithstanding these prior orders, 
Plaintiff has once again eschewed the procedural requirements of the discovery process and 
brought a defective Motion before the Court. 

In light of his repeated abuse of the discovery process, the Court orders Plaintiff to pay 
sanctions to defense counsel in the amount of $250 no later than August 22, 2022. 
 
 

mailto:dept18@contracosta.courts.ca.gov
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2. 9:00 AM CASE NUMBER:  MSC21-01879 
CASE NAME:  TRITEN LAW  VS.  WINGTIP COMMUNICATIONS 
HEARING ON MOTION TO COMPEL 
FILED BY DEFENDANTS 
*TENTATIVE RULING: * 
 
Case continued to September 19, 2022, by stipulation of the parties. 
 
 
 

    

3. 9:00 AM CASE NUMBER:  MSC21-01968 
CASE NAME:  RODRIGUEZ  VS.  CRUZ 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY DEFENDANT 
*TENTATIVE RULING: * 
 
Before the Court is Defendant Dimas Cruz’s Motion to Set Aside Default (“Motion”). For the 
following reasons, Defendant’s Motion is granted. 
 
Plaintiff’s request for judicial notice is denied, as the Court does not need to take judicial 
notice of its own files.   
 
Notice 
 
Plaintiff objects to the notice he received for the hearing on the current Motion. He 
acknowledges that he received the Defendant’s moving papers on May 31, 2022, but only 
received a “purported amended proof of service” before that time – no date is given for when 
that was received. The proof of service states that the Motion was mailed on May 13, 2022 – 
38 days, and 25 court days, before the hearing date of June 20, 2022. 
  
Defense counsel filed a declaration confirming that she served Plaintiff with the Notice of 
Motion and Motion to Set Aside Default on May 13, 2022 by mailing same to Plaintiff. 
She also states that after speaking with Plaintiff on May 17, 2022, she emailed him copies of 
the Motion that same day. She also mailed a new proof of service.  
 
Per CCP §1005, all moving papers shall be served and filed at least 21 court days before the 
hearing. The proof of service shows that the papers were served 25 court days prior. Defense 
counsel’s declaration confirms that the Motion was mailed that day. The envelope also shows 
that the documents were sent via First-Class mail. Plaintiff acknowledges that he received the 
notice and moving papers on May 31, 2022. The date of receipt is not the date of service, 
however. Service is complete at the time the documents are placed in the mail. (CCP 
§1013(a).) As the proof of service shows that the documents were mailed in a timely manner, 
service appears proper. (Hearn v. Howard (2009) 177 Cal.App.4th 1193, 1205 “the filing of a 
proof of service creates a rebuttable presumption that the service was proper.”)  
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Plaintiff has timely filed his objection to the Motion and is clearly aware of the hearing date. 
Thus, even if there was some delay in receiving the moving papers, there is no prejudice to 
Plaintiff. Plaintiff’s request to vacate the June 20, 2022 hearing date is denied. 
 
Standard 
 
Defendant moves to set aside the default judgment pursuant to California Code of Civil 
Procedure (“CCP”) §§473(b). 

Code of Civil Procedure 473(b) provides, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her 
legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect. Application for this relief shall be accompanied by a copy of 
the answer or other pleading proposed to be filed therein, otherwise the 
application shall not be granted, and shall be made within a reasonable time, 
in no case exceeding six months, after the judgment, dismissal, order, or 
proceeding was taken. 

When moving to set aside a default under CCP §473(b), the moving party has the burden of 
proof. (In re Marriage of Kieturakis (2006) 138 Cal.App.4th 56, 88.) However, section 473 is 
often applied liberally when a party in default moves promptly to seek relief and the party 
opposing the motion will not suffer prejudice if relief is granted. (Elston v. City of Turlock 
(1985) 38 Cal.3d 227, 233.) “In such situations, ‘very slight evidence will be required to justify 
a court in setting aside the default.’” (Ibid. quoting Bailey v. Taaffe (1866) 29 Cal.423, 424.) 
“Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails." (Minick v. 
City of Petaluma (2016) 3 Cal.App.5th 15, 24, quoting Elston v. City of Turlock (1985) 38 
Cal.3d 227, 235 [emphasis added].) “Moreover, because the law strongly favors trial and 
disposition on the merits, any doubts in applying section 473 must be resolved in favor of the 
party seeking relief from default.” (Ibid.) 

Factual Background 
 
Plaintiff Robert Rodriguez filed his verified complaint (“Complaint”) on August 30, 2021. 
As summarized by Plaintiff, the Complaint arises from Defendant’s alleged “tort conduct and 
breach of contract related to legal services provided in a martial dissolution matter and tenant 
civil lawsuit.” (Motion at 1:22-23.) As confirmed by the Complaint, Plaintiff, though appearing 
‘in propria persona’ in the present matter, is an attorney.  
 
On January 24, 2022, a proof of service was filed showing personal service on Defendant 
Dimas Cruz on January 10, 2022 at City Hall in San Francisco. Despite the proof of service, 
Defendant initially maintained that he was not served with the Complaint. (Cruz Decl. ¶2.) In 
reply, Defendant clarifies that he was contacted by the Sheriff on January 10, and did receive 
“papers” from them on that date. (Cruz Reply Decl. ¶2.) As he does not speak or read 
English, he did not know what the papers were, so he sent them to his attorney. (Cruz Reply 
Decl. ¶¶1-2.) He asked his attorney to contact Plaintiff to discuss the matter. (Cruz Reply 
Decl. ¶3.)  
 
On January 19, 2022, Defendant’s counsel sent a letter to Plaintiff informing him that they 
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represented Mr. Cruz, and requesting a Notice of Acknowledgement and Receipt. (Gibson 
Decl., attachment.) The letter also indicated that Plaintiff’s counsel had a copy of the 
Complaint and sought information related thereto. Plaintiff never responded to the letter. 
Instead, he asserts he had no obligation to respond, but had a “duty under the California 
Rules of Court and Code of Civil Procedure to move the case forward.” (Opp. at 6:21-23.)  
 
Without informing Defendant’s counsel, Plaintiff moved for, and received, entry of default on 
February 16, 2022 – four court days after the date Defendant’s responsive pleading was due. 
Thereafter, Plaintiff filed his motion for default judgment, which was entered on March 9, 
2022.  
Defendant’s instant Motion was filed on April 19, 2022 – approximately two months after the 
entry of default.  
 
Analysis 
 
“The law favors judgments based on the merits, not procedural missteps.” (Lasalle v. Vogel 
(2019) 36 Cal.App.5th 127, 134.) Here, despite Plaintiff’s claim to the contrary, he did have an 
obligation to respond to defense counsel’s January 19 letter informing him that she 
represented Defendant and was seeking additional information relating to the case. (Id. at 
137-141.) “Warning and notice play a major role” in scrutinizing whether relief should be 
granted under section 473. (Id. at 135.) “The quiet speed of plaintiff [] in seeking a default 
judgment without the knowledge of defendants’ counsel is not to be commended.’” (Ibid. 
quoting Smith v. Los Angeles Bookbinders Union (1955) 133 Cal.App.2d 486, 500.)  
 
As the Lasalle Court found, “it is now well acknowledged that an attorney has an ethical 
obligation to warn opposing counsel that the attorney is about to take an adversary’s default.” 
(Lasalle, 36 Cal.App.5th at 135, citing Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 
701-02.) In making this finding, the Lasalle Court “heartily endorse[d]” the related admonition 
found in the Rutter Group practice guide, which states: 

 
“[Practice Pointer:] If you’re representing plaintiff, and have had any contact 
with a lawyer representing defendant, don’t even attempt to get a default 
entered without first giving such lawyer written notice of your intent to request 
entry of default, and a reasonable time within which defendant’s pleadings 
must be filed to prevent your doing so.” (Ibid. quoting Weil & Brown, Cal. 
Practice Guide: Civil Procedure Before Trial (The Rutter Group 2008) ¶5:71, p. 
5-17.) [Note – The 2022 version of the Rutter Guide still contains this Practice 
Pointer]  
 

Although there were a minority of cases that held that an ethical breach did not mean there 
was a legal violation, the Lasalle court distinguished those cases, finding they did not 
consider the enactment of CCP 583.130 in January 1984. (Lasalle, 36 Cal.App.5th at 136-
137.) CCP 583.130 states, in relevant part, that it “is the policy of this state that a plaintiff shall 
proceed with reasonable diligence in prosecution of any action but that all parties shall 
cooperate in bringing the action to trial or other disposition.” (CCP 583.130, emphasis 
added.) “That is not complicated language… The policy of the state is that the parties to a 
lawsuit ‘shall cooperate.’ Period. Full Stop.” (Lasalle, 36 Cal.App.5th at 130.)  
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Given the above, the “ethical obligation to warn opposing counsel of an intent to take a 
default is now reinforced by a statutory policy that all parties ‘cooperate in bringing the action 
to trial or other disposition.” (Id. at 137.) “Quiet speed and unreasonable deadlines do not 
qualify as ‘cooperation’ and cannot be accepted by the courts.” (Ibid.) 
 
Here, Plaintiff admits he received defense counsel’s January 19, 2022 letter. That letter starts 
of by stating: “This office represents Mr. Dimas Cruz.” (Gibson Decl., attachment.) At that 
time, Plaintiff was fully informed that Defendant was represented by counsel. According, 
Plaintiff “shall cooperate” with defense counsel. Plaintiff did anything but cooperate. For 
example, even though he “thought it odd that [defense counsel] requested that she would 
accept service of my complaint after Defendant had been served” he did not take the simple 
step of calling defense counsel to sort out the discrepancy.  
In addition, Plaintiff attempts to claim that defense counsel’s valid inquiries regarding the 
Complaint were an attempt “to conduct discovery prematurely.” (Motion at 3:2-3.) These were 
nothing but professional inquiries attempting to get up to speed on the actual issues in 
dispute. As defense counsel stated, she “would like to help” sort things out, and any “help you 
can give me would be appreciated.” Plaintiff’s failure to respond to the January 19 letter, and 
instead obtain a default without notifying defense counsel cannot be allowed.  
 
As for Defendant’s actions, the Court finds that he acted in a timely and sufficient manner. As 
soon as Defendant realized he was being sued, he contacted his counsel and asked that she 
contact Plaintiff. (Cruz Reply Decl. ¶3.) Even if Defendant was served on January 10, 
contacting his attorney by January 19 is reasonable. Defense counsel’s actions in writing 
Plaintiff, providing notice they were representing Defendant, and seeking clarification on 
some initial issues was also reasonable.  
 
When moving to set aside default, such a motion must be “made within a reasonable time, in 
no case exceeding six months.” (CCP §473(b).) Here, the default was entered on February 
16, 2022. Defendant’s motion to set aside was filed on April 19, 2022 – just over two months 
later, and well within the six-month deadline. The Court finds the Motion to be made within a 
reasonable time. In addition, Plaintiff has not shown prejudice by having to address his claims 
on the merits. Where there is no prejudice in granting the set aside motion, “the rule is that a 
party’s negligence in allowing a default to be taken in the first place ‘will be excused on a 
weak showing.’” (Lasalle, 36 Cal.App.5th 127, 140, quoting Aldrich v. San Fernando Valley 
Lumber Co. (1985) 170 Cal.App.3d 725, 740.) Here, Defendant has made such a showing.  
 
Given the above, Defendant’s motion to set aside the default is granted. Defendant is 
ordered to file his Answer, attached to his moving papers, on or before June 27, 2022. 
 
 

    

4. 9:00 AM CASE NUMBER:  MSN21-1749 
CASE NAME:  DEVICE DEVELOPMENT  VS.  SAUSAL CORP 
HEARING ON MOTION TO VACATE JUDGMEMT 
*TENTATIVE RULING: * 
 
Before the Court is a motion by defendant and judgment debtor Sausal Corporation to vacate 
a sister state judgment entered in favor of plaintiff and judgment creditor Device 
Development, LLC. For the reasons set forth, the motion is denied. 
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Background 

Device Development, LLC ("Device") filed a lawsuit against Sausal Corporation ("Sausal") in 
the Maricopa County Superior Court in the State of Arizona ("Arizona Court"), Case No. CV 
2021-008958 ("Arizona Action"). The suit arises out of a business dispute between the 
companies. Sausal failed to timely respond to the complaint, and its default was entered. 
Device subsequently moved for entry of a default judgment, which was granted and judgment 
entered by the Court in Arizona on August 24, 2021 ("Arizona Judgment").  

Sausal is a California corporation. After obtaining the Arizona Judgment, Device applied for 
entry of a sister state judgment against Sausal in this Court. The sister state judgment was 
entered on September 28, 2021 in the amount of $49,537.54 ("California Sister State 
Judgment"). Notice of entry of the California Sister State Judgment was served on Sausal on 
September 30, 2021  

Sausal timely filed its first motion to vacate the sister state judgment on October 22, 2021 
pursuant to Code of Civil Procedure §§ 1710.40(a) and (b) within thirty days after entry of the 
California Sister State Judgment (the "Section 1710.40 Motion"). (Device RJN Exh. 7.) Sausal 
also filed a motion in the Arizona Action seeking to vacate the default judgment entered in the 
Arizona Court. (Device RJN Exh. 6.) On February 16, 2022, Sausal filed a status report in this 
case advising that the Arizona Court denied Sausal's motion to set aside the default judgment 
by an order issued January 26, 2022 in the Arizona Action. (Device RJN Exh. 8 [Arizona 
order denying motion].) At the continued hearing on Sausal's Section 1710.40 Motion, the 
Court denied the motion. (2/28/2022 TR; Order Denying Sausal Corporation's Motion to 
Vacate Judgment filed 3/10/2022 ("March 2022 Order").) Sausal appealed the March 2022 
order denying its Section 1710.40 Motion on May 20, 2022. 

On May 19, 2022, Sausal filed a new motion to vacate the California Sister State Judgment 
based on Code of Civil Procedure § 473(b). Device opposes the motion. 

Standards Governing Motion 

Code of Civil Procedure § 473(b) includes both a mandatory and a discretionary provision. 
Under the discretionary provision, the Court may grant relief from a judgment entered in this 
Court as a result of "mistake, inadvertence, surprise, or excusable neglect." (Code Civ. Proc. 
§ 473(b); Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 215, 224-225.) The 
mandatory provision of Code of Civil Procedure § 473(b) requires, among other things, that 
the motion be supported by an attorney affidavit of fault which demonstrates that entry of the 
judgment was caused by the attorney's fault. (Code Civ. Proc. § 473(b); Hernandez v. FCA 
US LLC (2020) 50 Cal.App.5th 329, 337.) Sausal seeks relief under both the mandatory and 
discretionary provisions.  

An application for relief under Code of Civil Procedure § 473(b) must be filed within six 
months of the date the judgment or other proceeding was taken against the party seeking 
relief; the Court has no jurisdiction to grant relief if the motion is filed more than six months 
after the date the judgment is taken against the moving party. (Code Civ. Proc. § 473(b) 
["Application for this relief shall be accompanied by a copy of the answer or other pleading 
proposed to be filed therein, otherwise the application shall not be granted, and shall be made 
within a reasonable time, in no case exceeding six months, after the judgment, dismissal, 
order, or proceeding was taken." (emphasis added)].) "The six-month time limit for granting 
statutory relief is jurisdictional and the court may not consider a motion for relief made after 
that period has elapsed. [Citation omitted.]  . . . [T]o the extent the trial court's order granted 
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statutory relief based on defendant's showing of mistake, inadvertence, surprise or excusable 
neglect, the motion was untimely and the court was without jurisdiction to make the order." 
(Manson, Iver & York v. Black (2009) 176 Cal.App.4th 36, 42.) (See also Arambula v. Union 
Carbide Corp. (2005) 128 Cal.App.4th 333, 340 [six-month time period is "mandatory" and "a 
court has no authority to grant relief under section 473, subdivision (b), unless an application 
is made within the six-month period."].)  

Device Request for Judicial Notice 

Device has requested that the Court take judicial notice of pleadings filed in this action and in 
the Arizona Action. The unopposed request is granted. (Evid. Code §§ 452(c) and (d).) 

Analysis 

A. Untimeliness 

The California Sister State Judgment was entered September 28, 2021. Sausal's current 
motion for relief under Code of Civil Procedure § 473(b) was filed on May 19, 2022, seven 
months and 21 days after the judgment was entered, and outside the six-month deadline 
under Code of Civil Procedure § 473(b). In its Reply, Sausal argues its motion is timely 
because it was filed within six months after entry of the order denying the Section 1710.40 
Motion, but Sausal's motion does not seek to vacate the March 2022 Order. Sausal seeks to 
vacate the September 28, 2021 California Sister State Judgment under Code of Civil 
Procedure § 473(b).  

The Court has no jurisdiction to vacate the California Sister State Judgment on either 
discretionary or mandatory grounds under Code of Civil Procedure § 473(b) because it was 
filed more than six months after the California Sister State Judgment was entered. (Code Civ. 
Proc. § 473(b); Manson, Iver & York v. Black, supra, 176 Cal.App.4th at 42; Arambula v. 
Union Carbide Corp., supra, 128 Cal.App.4th at 340, 344 [six-month mandatory deadline is 
similar to a statute of limitations].) The motion is denied on that ground. 

B. No Fundamental Jurisdiction Challenge  

Sausal acknowledges its Section 1710.40 Motion challenged this Court's recognition of the 
Arizona Judgment on the ground of lack of personal jurisdiction, which is a challenge for lack 
of fundamental jurisdiction under Code of Civil Procedure § 1710.40 applicable to sister state 
judgments. (Reply p. 4, ll. 13-15; Wallace Decl. ¶ 7; Airlines Reporting Corp. v. Renda (2009) 
177 Cal.App.4th 14, 19-20 [distinguishing between judgments in excess of jurisdiction which 
are voidable and a judgment rendered where there is a lack of fundamental jurisdiction, such 
as where the Court lacks subject matter jurisdiction or personal jurisdiction over the 
defendant].) In the Arizona Court, Sausal argued lack of personal jurisdiction and also sought 
relief from its default and default judgment under applicable Arizona law, and the Arizona 
Court denied the motion after a hearing. (Device RJN Exhs. 6, 8.) Sausal similarly argued in 
the Section 1710.40 motion that the Arizona Court did not have personal jurisdiction over it in 
the Arizona Action, a lack of fundamental jurisdiction challenge. (Reply p. 4, ll. 17-21, ll. 23-
27; Wallace Decl. ¶ 7.) Sausal acknowledges the Court rejected that challenge in its March 
2022 Order, and admits that this motion does not argue (or re-argue) lack of fundamental 
jurisdiction but is solely a challenge based on "counsel's mistake, inadvertence, surprise, or 
excusable neglect." (Reply p. 4, ll. 17-21.)  

When a party makes a challenge to a sister state judgment more than 30 days after the sister 
state judgment was entered, the grounds to challenge the judgment are limited to lack of 
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fundamental jurisdiction which renders the judgment void. (Code Civ. Proc. § 1710.40(b) 
[requiring motion to vacate a sister state judgment to be made within 30 days after service of 
notice of entry of the judgment]; Conseco Marketing, LLC v. IFA & Ins. Services, Inc. (2013) 
221 Cal.App.4th 831, 839 [" 'When a court lacks jurisdiction in a fundamental sense, an 
ensuing judgment is void, and "thus vulnerable to direct or collateral attack at any time." 
[Citation.]' [Citation omitted.]," quoting People v. American Contractors Indemnity Co. (2004) 
33 Cal.4th 653, 660].)  

Sausal cites no authority that a motion for relief from a judgment under Code of Civil 
Procedure § 473(b) based on counsel's mistake, surprise, inadvertence or excusable neglect 
is a challenge to the judgment based on lack of fundamental jurisdiction rendering the 
judgment void, rather than a procedural mechanism for challenging the judgment as voidable 
on the grounds stated in that statute. Liquidator of Integrity Ins. Co. v. Hendrix (1997) 54 
Cal.App.4th 971, cited by Device, holds to the contrary. (Id. at 974, 977-978.) Tsakos 
Shipping & Trading, S.A. v. Juniper Garden Town Homes, Ltd. (1993) 12 Cal. App. 4th 74 
cited by Sausal, though it referred in dicta to relief based on mistake, surprise, inadvertence 
or excusable neglect, held relief in that case was warranted because the defendant 
demonstrated a meritorious defense that would likely have resulted in judgment in its favor 
and that the moving party had demonstrated "extrinsic fraud or mistake" based on a conflict of 
interest by counsel. (Liquidator of Integrity Ins. Co. v. Hendrix, supra, 54 Cal.App.4th at 974, 
977-978; Tsakos Shipping & Trading, S.A. v. Juniper Garden Town Homes, Ltd., supra, 12 
Cal. App. 4th at 94, 97 ["Vacating a judgment for extrinsic fraud or mistake is an equitable 
remedy."].) (See also Conseco Marketing, LLC v. IFA & Ins. Services, Inc., supra, 221 
Cal.App.4th at 844 [holding related statute, Code of Civil Procedure § 473.5, allowing relief 
from default or default judgment for defendant's lack of actual notice of a lawsuit is procedural 
remedy inapplicable to vacating a sister state judgment].)  

Based on the foregoing, the Court does not need to reach the other grounds asserted by 
Device for denial of the motion. 

 
 

    

5. 9:00 AM CASE NUMBER:  MSN21-1749 
CASE NAME:  DEVICE DEVELOPMENT VS.  SAUSAL CORP 
HEARING ON MOTION TO TAX COSTS 
*TENTATIVE RULING: * 
 
Continued to June 27, 2022 at 9:00 a.m. in Department 18. 
 
 


